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Dear Sir, 

  

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MW LOWERS (“complainant”) v JMV TEXTILES (PTY) 

LTD PENSION AND GROUP LIFE SCHEME (“first respondent”); MMI GROUP 

LIMITED (“second respondent”) AND JMV TEXTILES (PTY) LTD (“third 

respondent”)  

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the quantum of a retirement benefit.  

 

1.2 The complaint was received by this Tribunal on 31 March 2015. An 

acknowledgement letter was sent to the complainant on  

13 April 2015. On the same date, the complaint was forwarded to the 

second and third respondents giving them until 13 May 2015 to file 

their responses. A response was received from the third respondent on 

14 April 2015. On 25 May 2015, the second respondent requested an 

extension, which was granted, to file its response by 1 June 2015. A 

response was received from the second respondent on 2 June 2015. 

No further submissions were received from the parties.   
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1.3 After reviewing the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below.     

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was employed by the third respondent from 1 March 

2003 until 30 April 2015, when he retired. He was a member of the first 

respondent by virtue of his employment from March 2003 to April 2015. 

The second respondent is the administrator of the first respondent. 

 

2.2 Following the complainant’s retirement from employment, he became 

entitled to a retirement benefit from the first respondent in terms of its 

rules. However, the complainant has not been paid his benefit. 

     

[3] COMPLAINT 

 

3.1 The complainant submitted that since being employed by the third 

respondent, pension fund contributions were deducted from his salary 

(as per attached payslip reflecting a pension fund deduction of 

R1 044.78). He is aware that he contributed at the rate of 6% of the 

member’s fund salary towards his retirement savings, whilst the third 

respondent contributed at the rate of 3% of the member’s fund salary 

as reflected on his benefit statement as at 1 August 2005. He is also 

aware that at some stage in the last 12 years the second respondent 

took over Sage Life Limited (“Sage Life”), which is the former 

administrator of the first respondent, and the benefits were transferred 

to the second respondent. He further submitted that he did not sign any 

documents to change his investment portfolio when the transfer was 

done. As a person working for an established company and a well-

known and respected financial institution, he assumed that all was well 

and above board until he received his benefit statement as at             
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20 January 2015 reflecting a fund credit of R103 008.43. As a result, 

he is shocked and worried about this fund credit. According to his 

calculation, his benefit should be in excess of R400 000.00. 

 

3.2 The complainant further submitted that the second respondent has 

clearly made some bad investments during the time it was 

administering the first respondent and hence he is receiving a low 

benefit. He stated that the pension benefits are secure funds and he 

cannot just lose it. He further submitted that he does not know how 

much was transferred from Sage Life as he was never provided with 

this information by the second respondent. 

 

3.3 The complainant seeks to be paid his full benefit which consists of the 

transfer fund value from Sage Life as well as all contributions made by 

him and the third respondent whilst the first respondent is administered 

by the second respondent. He also seeks a full statement of 

contributions from all the parties over the last 12 years. He seeks to 

know who misappropriated his pension money (savings). He annexed 

copies of his benefit statements as at 19 February 2015 and                

20 January 2015 from the second respondent and a copy of his benefit 

statement as at 1 August 2005 from Sage Life. He also annexed a 

copy of his payslip dated 31 March 2015 reflecting a pension fund 

deduction of R1 044.76. He also annexed a copy of his completed 

retirement form.          

 

      

[4] RESPONSE 

 

 First and second respondents      

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. The second respondent submitted 

that following its merger with Sage Life in 2006, it became the     
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Section 13B pension benefits administrator of the first respondent, a 

copy of its registered rules and amendments of the first respondent are 

attached. The first respondent is a defined contribution fund and there 

is no individual investment choice. The second respondent confirmed 

that it is the administrator of the first respondent and performed only 

administration related functions. 

 

4.2 The second respondent further submitted that the first respondent’s 

board is responsible for the investment decisions and appointment of 

investment managers, investment consultants and financial advisors to 

the first respondent. The first respondent suffered a substantial loss in 

its assets when the board resolved to invest the first respondent’s 

assets in the Corporate Money Market / Cash Management Fund 

managed by Corporate Money Managers (Pty) Ltd (“CMM”). According 

to its records, the first respondent’s board resolved at their meeting on 

6 August 2008 to appoint Mr John Stewart as the first respondent’s 

investment consultant, a copy of the board’s resolution is annexed. The 

board’s resolution gave Mr John Stewart delegated authority to sign 

necessary mandates and application forms in order to achieve the 

investment objectives of the first respondent. The second respondent 

further submitted that it was informed by Mr John Stewart during 

November 2008 that the board of the first respondent had requested 

that the assets of the first respondent be transferred to the Corporate 

Money Market / Cash Management Fund managed by CMM. 

 

4.3 The second respondent further submitted that it received a written 

instruction from Mr John Stewart in November 2008, instructing that the 

assets of the first respondent be switched to CMM, a copy of the 

instruction is annexed. Mr John Stewart stated that the purpose would 

be to earn money market rates higher than the Cadiz portfolio where 

members’ retirement savings were invested. 
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4.4 The second respondent further submitted that it acted on the 

instruction and mandate of the board to implement the resolution of the 

board regarding the investment with CMM. If it failed to implement this 

board’s instruction, it would have been in breach of its administration 

responsibilities. 

 

4.5 The second respondent further submitted that subsequently CMM was 

placed under curatorship during 2009. The Executive Officer of the 

Financial Services Board is an ex parte applicant in the proceedings 

under Case No. 24463/2009 in the North Gauteng High Court. A copy 

of the most recent curators’ report, filed in court, is annexed. The 

second respondent further submitted that until such time as the 

curators of CMM have completed their recovery process, the first 

respondent is unable to establish the full extent of its loss as result of 

investing in CMM.  

 

4.6 The second respondent further submitted that due to the curatorship of 

CMM, the retirement savings account of all the first respondent’s 

members, including the complainant, had to be adjusted to take into 

consideration the assets invested with CMM which are under 

curatorship. As and when the curators of CMM recover any further 

assets and distribute same to the first respondent, the further 

distribution will be allocated to members proportionally and the 

complainant will also be paid his share of any dividends. It annexed the 

complainant’s detailed investment and contribution statements. The 

second respondent further submitted that the last statement it could 

retrieve dates back to 1 January 2008. The complainant’s retirement 

savings account was R77 137.02 in the Cadiz Money Market Unit Trust 

Fund as at 27 November 2008. Upon receipt of the investment switch 

instruction (explained above) to CMM, the complainant’s retirement 

savings account investment was disinvested and invested in CMM 

where it grew to R86 522.31. As this amount was invested in CMM, it 

has fallen under curatorship and thus, had to be adjusted to nil. As the 
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CMM curators recover monies invested in CMM, they will distribute 

dividends to investors.  

 

4.7 The second respondent further submitted that once the first respondent 

became aware of the liquidation of CMM, the members’ benefits were 

transferred to Momentum Money Market investment portfolio to 

safeguard the members’ ongoing retirement savings investments. 

Subsequently, the Fund has received from the curators of CMM, the 

partial recovery amounts from the liquidation of the first respondent’s 

total investment in CMM. This amount was pro-rated between the first 

respondent’s members in relation to each member’s retirement savings 

account. Following receipt of the partial recovery of the first 

respondent’s investments from CMM by its curators, 2 separate 

amounts have since been allocated to the complainant’s retirement 

savings account: 

 

“On 13 June 2012, a dividend of R4 494.30, which constitutes the 

complainant’s proportional share of the dividend from CMM’s curators, was 

invested in the Momentum Money Market. This constitutes 5.19% of the 

complainant’s R86 522.31 asset holding at the time; and 

 

In May 2015, a further dividend of R2 347.72 is being added to the 

complainant’s retirement savings account as his proportional share of the 

second dividend from CMM. This constitutes 2.71% of the complainant’s R86 

522.31 asset holding at the time.” 

 

 

4.8 The second respondent further submitted that it understands and 

appreciates the serious plight of the first respondent’s members whose 

retirement savings accounts were invested in the CMM. However, it 

has no control over the curatorship of CMM and the legal proceedings 

which the curators of CMM have instituted in court to recover as much 

of the investors’ monies from CMM as possible. The balance of the 

complainant’s retirement savings account that was invested with CMM 
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is still therefore, subject to the ongoing liquidation and litigation 

recovery case that was launched by the curators of CMM. 

 

4.9 The second respondent denies that it is in any way responsible for the 

members of the first respondent suffering this adjustment or investment 

loss arising due to the first respondent’s investment in CMM. The 

investment decision was and remains a decision of the board of the 

first respondent. As it was never the cause of these unfortunate 

circumstances nor any loss suffered by the members due to the 

curatorship of CMM, it requests that the complaint be dismissed insofar 

as it relates to it and certainly the FundsAtWork Umbrella Pension 

Fund which has never had a role in this matter whatsoever. 

 

Third respondent 

 

4.10 The third respondent submitted that the assets of the first respondent 

were transferred to CMM by the broker in 2008. At the time, the first 

respondent was administered by the second respondent. CMM is 

currently under curatorship.   

 

[5] DETERMINATION AND REASONS THEREFOR 

 

Introduction  

 

5.1 The issue for determination is whether or not the complainant’s 

retirement benefit in the first respondent was calculated in accordance 

with its rules under the current circumstances and also whether or not 

the second respondent provided the complainant with his complete 

contribution history. 

  

Fund rules and the complainant’s benefit 

 

5.2 The rules of a fund are supreme and binding on its officials, members, 
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shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).  

       

5.3 Rule 5.1 of the first respondent’s rules deals with payment of retirement 

benefits and reads as follows: 

 

   “5.1 Benefit  

 

On his retirement in terms of RULE 5.2, the benefit specified in 

clause 4 of the SCHEDULE shall be payable in accordance with 

RULE 5.3.” 

 

 According to benefit schedule in the rules of the first respondent, a 

retirement benefit consists of:  

 

   “The monthly pension purchased with the balance of the MEMBER’S 

RETIREMENT SAVINGS ACCOUNT at the date of retirement.” 

 

 Rule 4 of the rules of the first respondent provides that: 

 

   4.1 The FUND shall maintain a RETIREMENT SAVINGS ACCOUNT in 

respect of each MEMBER to which shall be credited; 

 

(a) all contributions made by/or in respect of a MEMBER towards his 

retirement benefit; 

 

(b) any amounts contributed by the MEMBER in terms of RULE 3.2; 

 

(c) interest allocated to the MEMBER in terms of RULE 3.4.1; and  

(d) in the case of a MEMBER who was a member of the PREVIOUS 

FUND (if applicable), any amount transferred from that fund in 

terms of RULE 9.14.  

 

   4.2 The value of the MEMBER’S RETIREMENT SAVINGS ACCOUNT 

shall be adjusted in line with the investment performance of the 



 

 

9 

investment portfolio or portfolios in which the value of the MEMBER’S 

RETIREMENT SAVINGS ACCOUNT is invested. 

 

   4.3 The MEMBER’S RETIREMENT SAVINGS ACCOUNT shall be 

debited with: 

 

(a) Pro rata share of the MANAGEMENT FEES, if applicable; 

 

(b) Pro rata share of the ASSET MANAGEMENT FEES; 

 

(c) Pro rata share of the RISK BENEFITS costs, if applicable; 

 

(d) Pro rata share of the BOARD members’ expenses referred to in 

RULE 11.2.9; 

 
(e) If applicable, tracing fees referred to in RULE 9.7(b) 

 

(f) Any amount assigned from a MEMBER’S benefit to his NON-

MEMBER SPOUSE in terms of an order that is binding on the 

FUND made by a competent court as well as employee’s tax 

thereon, and 

 

(g) Where a housing loan in respect of which the guarantee and/or 

surety in terms of RULE 2.4 is still in force, the amount due to the 

relevant recognised financial institution in respect of the said loan, 

together with interest, as advised to the FUND in writing by the 

said institution, but not exceeding the total amount of the 

guarantee given by the FUND.”    

 

5.4 The second respondent submitted that upon receipt of the investment 

switch instruction from a mandated representative of the board of the 

first respondent to CMM in November 2008, the complainant’s 

retirement savings account investment in the amount R77 137.02 was 

disinvested and invested in CMM where it grew to R86 522.31. The 

second respondent further submitted that subsequently CMM was 

placed under curatorship during 2009. The Executive Officer of the 

Financial Services Board is an ex parte applicant in the proceedings 

under Case No. 24463/2009 in the North Gauteng High Court. The 
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second respondent further submitted that until such time as the 

curators of CMM have completed their recovery process, the first 

respondent is unable to establish the full extent of its loss as result of 

investing in CMM. As the complainant’s benefit was invested in CMM, it 

has fallen under curatorship. As the CMM curators recover monies 

invested in CMM, they will distribute dividends to investors.  

 

5.5 The second respondent further submitted that once the first respondent 

became aware of the liquidation of CMM, the members’ benefits were 

transferred to Momentum Money Market investment portfolio to 

safeguard the members’ ongoing retirement savings investments. 

Subsequently, the first respondent received from the curators of CMM, 

the partial recovery amounts from the liquidation of the first 

respondent’s total investment in CMM. This amount was pro-rated 

between the first respondent’s members in relation to each member’s 

retirement savings account. Following receipt of the partial recovery of 

the first respondent’s investments from CMM by its curators,                

2 separate amounts have since been allocated to the complainant’s 

retirement savings account. On 13 June 2012, a dividend of R4 494.30, 

which constitutes the complainant’s proportional share of the dividend 

from CMM’s curators, was invested in the Momentum Money Market. 

This constitutes 5.19% of the complainant’s R86 522.31 asset holding 

at the time. In May 2015, a further dividend of R2 347.72 was added to 

the complainant’s retirement savings account as his proportional share 

of the second dividend from CMM. This constitutes 2.71% of the 

complainant’s R86 522.31 asset holding at the time. Therefore, the 

amount that has been recovered by the curators of CMM thus far is far 

below the complainant’s retirement savings account as shown above 

by the second respondent.   

 

5.6 In light of the aforementioned, this Tribunal finds that the complainant 

suffered financial loss due to the curatorship of the CMM as he stands 

to receive a retirement benefit less than the one prescribed in the rules 
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of the first respondent. This Tribunal also finds that the second 

respondent acted in accordance with a written instruction from the 

board when it transferred the assets of the first respondent to CMM. 

Therefore, CMM was an investment vehicle chosen by the board of the 

first respondent and not the second respondent. 

 

5.7 Section 7C(2) of the Act dealing with the statutory duties of board of a 

fund provides as follows: 

 

  “(2) In pursuing its object the board shall –  

  

(a) take all reasonable steps to ensure that the interests of 

members in terms of the rules of the fund and the provisions of 

this Act are protected at all times, especially in the event of an 

amalgamation or transfer of any business contemplated in 

section 14, splitting of a fund, termination or reduction of 

contributions to a fund by an employer, increase of 

contributions of members and withdrawal of an employer who 

participates in a fund; 

 

(b) to act with due care, diligence and good faith; 

 

(c)-(d) …  

 

(f) have a fiduciary duty to members and beneficiaries in respect 

of accrued benefits or any amount accrued to provide a benefit, 

as well as a fiduciary duty to the fund, to ensure that the fund is 

financially sound and is responsibly managed and governed in 

accordance with the rules and this Act; 

 

(g) …”   

5.8 This Tribunal notes with concern the board of the first respondent’s 

failure to take reasonable steps to ensure that the interests of its 

members are protected at all times as it is one of the duties of its board 

in terms of section 7C(2) of the Act. The resolution to transfer the first 

respondent’s assets to CMM in November 2008 was not in the best 

interests of the first respondent’s members. This is so as CMM was 
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subsequently placed under curatorship during 2009. It is clear that the 

board of the board of the first respondent failed to act with due care and 

diligence in dealing with the assets of the first respondent as it did not 

do diligent background checks on financial soundness of CMM. 

Therefore, the blame should be put at the door step of the board of the 

first respondent in this regard.  

 

5.9 The submissions indicate that CMM was placed under curatorship 

during 2009. The CMM is an investment institution chosen by the board 

of the first respondent. The Registrar is aware of the current 

circumstances of CMM and is also an applicant in the proceedings 

under Case No. 24463/2009 in the North Gauteng High Court. This 

Tribunal lacks jurisdiction over CMM as it is not a pension fund 

organisation envisaged in section 1 of the Act. The Registrar is the 

regulator of financial institutions such as CMM (see Executive Officer of 

the Financial Services Board v Dynamic Wealth Ltd [2012] 1 All SA 135 

(SCA). Therefore, CMM falls under the jurisdiction of the Registrar and 

not this Tribunal. 

 

5.10 As stated above, the complainant’s retirement savings account 

investment in the amount R77 137.02 was disinvested and invested in 

CMM where it grew to R86 522.31. Following receipt of the partial 

recovery of the first respondent’s investments from CMM by its 

curators, 2 separate amounts have since been allocated to the 

complainant’s retirement savings account. On 13 June 2012, a dividend 

of R4 494.30, which constitutes the complainant’s proportional share of 

the dividend from CMM’s curators, was invested in the Momentum 

Money Market. This constitutes 5.19% of the complainant’s R86 522.31 

asset holding at the time. In May 2015, a further dividend of R2 347.72 

was added to the complainant’s retirement savings account as his 

proportional share of the second dividend from CMM. This constitutes 

2.71% of the complainant’s R86 522.31 asset holding at the time. 

Therefore, the amount that has been recovered by the curators of CMM 
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thus far is far below the complainant’s retirement savings account.  

 

5.11 This Tribunal accepts that CMM has been placed under curatorship 

and its curators have not yet completed the recovery process. 

However, the curators have made the initial recovery and money has 

been allocated to the complainant’s retirement savings account as 

stated above. Therefore, the first respondent must be ordered to pay 

the complainant the benefit that it is currently holding for him and pay 

the balance as and when it receives payment from the curators of 

CMM. 

 

   5.12 Owing to the Registrar’s knowledge of this matter and being an 

applicant in the proceedings under Case No. 24463/2009 in the North 

Gauteng High Court, it is appropriate to forward a copy of this 

determination to the Registrar. 

 

   Provision of relevant information to members 

 

 5.13 The complainant’s entitlement as a member of the first respondent to 

be provided with his contribution history from March 2003 to April 2013 

and a copy of the board’s resolution authorising the investment of the 

first respondent’s assets in CMM is based essentially on the duties of 

the board in terms of section 7D(c) of the Act, which reads as follows: 

 

  “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated 

to members and beneficiaries of the fund informing them of their 

rights, benefits and duties in terms of the rules of the fund, subject to 

such disclosure requirements as may be prescribed.” 

 

 5.13 Therefore, a board of a pension fund has a duty in terms of section 

7D(c) of the Act, to ensure that adequate and appropriate information is 

communicated to its members and beneficiaries informing them of their 
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rights and obligations in terms of its rules. This statutory duty is in turn 

delegated to the administrator of the fund, which must perform it in a 

manner which is consistent with the stated object of the board in the 

Act. The failure to perform this statutory duty by the administrator 

constitutes maladministration of the fund (see Biermann v ABSA 

Consultants & Actuaries (Pty) Ltd and Others [2002] 4 BPLR 3347 

(PFA)).   

 

 5.14 The submissions indicate that the complainant has since been 

provided with his contribution history by the second respondent. On     

8 June 2015, this Tribunal forwarded the second respondent’s 

response which annexure, which includes a copy of his contribution 

history as well as a copy of the board’s resolution authorising investing 

the first respondent’s assets in CMM. Therefore, this aspect of the 

complaint is resolved. 

 

[6] ORDER 

 

 6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The board of the first respondent is ordered to submit a plan to 

the Registrar on how it intends to proceed regarding the 

payment of full benefits to members and a comprehensive 

report on whether or not the investment in CMM was prudent 

and compliant with the Regulation 28 of the Act, within twelve 

weeks of this determination;   

 

6.1.2 The first respondent is ordered to pay the complainant’s benefit 

that it is currently holding for him, less permissible deductions, 

within two weeks of this determination;   
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6.1.3 The first respondent is ordered to pay the balance of the 

complainant’s benefit as and when it receives payment from the 

curators of CMM; and 

 

6.1.4 The first respondent is ordered to provide the complainant with 

his benefit breakdown, within six weeks of finalising the 

payment in terms of paragraph 6.1.3 above.   

 

 

DATED AT PRETORIA ON THIS 29TH DAY OF SEPTEMBER 2015 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR  
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